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Pooled Trusts Planning Options for
Disabled Individuals 65 Years Old and Older
Travis Finchum
I.

Pooled Trusts ((d)(4)(C))– 42 USC 1396 p (d)(4)(C)
A.
Pooled Trusts can be used to shelter both assets and monthly income (like a QIT) to help
qualify for Supplemental Security Income (SSI) as well as the SSI‐Related Medicaid Programs in
Florida.
B.
SSI‐Related Medicaid Programs include:
1. SSI Eligible Individuals (SSI‐DA),
2. Institutional Care Program (ICP),
3. Eligible Individuals under SOBRA ‐ Aged or Disabled (MEDS‐AD),
4. Protected Medicaid (PM),
5. Medically Needy (MN),
6. Emergency Medicaid for Noncitizens (EMN),
7. Hospice,
8. Home and Community Based Services (HCBS),
9. Modified Project Aids Care (MPAC),
10. SSI‐Related Programs for Refugees (RAP),
11. Qualified Medicare Beneficiaries (QMB),
12. Working Disabled (WD),
13. Special Low Income Medicare Beneficiary (SLMB),
14. Qualifying Individuals I (QI1), and
15. Program of All Inclusive Care for the Elderly (PACE)
C.
Pooled Trusts must be established by a non‐profit organization. There is one trust with
multiple beneficiaries.
1

D.
Since the Trust is already in existence, a beneficiary “joins” the Trust, usually through a
contractual arrangement called a Joinder Agreement. This contract can be signed by the
disabled person’s parent, grandparent, guardian or by the court or by the individual himself or
herself. Since the disabled person can sign personally their agent or representative is generally
permitted to sign through a power of attorney.
E.
The benefits of this trust over the (d) (4) (A) trust are that there is already a Trustee
involved who should be familiar with administering these trusts and there is generally a money
manager who handles the investments. Oftentimes these trusts do not have minimum fees to
administer the accounts, thus making these trusts more cost effective, particularly for smaller
accounts.
1.
2.

3.

Since the Trustee is already designated you can check out the background and
experience of the Trustee and ask questions.
You can also investigate the background of the investment advisor and the track
record of the investments of the Trust. You have the right to ask these questions
and you should be satisfied with the answers you receive. Use “BrokerCheck” at
www.finra.org to check the background of the financial advisor.
Sometimes the initial fees, or up‐front costs, can be substantial (several thousand
dollars), others charge nominal set‐up fees. The costs should be considerably less
than setting up your own trust from scratch.

F.
How can funds be used? For anything that benefits the individual, but you need to be
careful with SSI recipients when spending for food and shelter.
ETHICAL CONSIDERATION – Many of the strategies employed to qualify an individual for
Medicaid remove the funds away from the individual and thus make the funds
unavailable (income producing property, paying on a Personal Services Agreement,
Annuities and Promissory notes). How is the Medicaid recipient better off once we have
accomplished the planning? With a Pooled Trust, only the Medicaid recipient can
benefit from the funds in the trust. This is much easier to convince a court or Adult
Protective Services that the beneficiary is better off after the planning.
G.
The Beneficiary can be any age, however, assets deposited into Trust are exempt and
the funding event is not a transfer if the Beneficiary is under age 65. Florida presently does not
differentiate if the beneficiary is under or over age 65 and does not impose a penalty.
H.
Any income deposited into Trust does not count toward eligibility for Medicaid. See
Florida ESS Manual 1640.0576.09
I.
Any distributions paid to third parties are not counted as income, with the same
limitations as the Under 65 Trust ((d) (4) (A) Trust).
J.
Any funds remaining on death are retained by the Pooled Trust or they must pay back
the Medicaid agency for medical services provided.
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1.
2.

3.

II.

This means that these trusts are not inheritance vehicles (similar to the (d) (4) (A)
trusts).
Because these trusts must be established by a non‐profit organization, these
“retained funds” are generally moved to the non‐profit for its purposes or are
retained in the Pooled Trust to assist other beneficiaries, either new or existing.
A properly utilized Pooled Trust will generally not have large amounts in the
beneficiary’s account on death.

What Has Happened Recently with Pooled Trusts

A.
On or about April 12, 2021, DCF published the attached “January – March 2021
Summary of Changes” to the DCF Access Program Policy Manual (“the Manual”)
purporting to report changes to several chapters, including chapter 1640 of the Manual
which defines the requirements for determining eligibility based on assets for SSI‐
Related Medicaid, State Funded Programs. There was no prior notice or explanation for
these purported changes. This Manual sets forth the Department’s policy on eligibility
criteria, financial and non‐financial, for all of Florida’s Medicaid and related programs
including:







Food Stamps
Temporary Cash Assistance
Family‐Related Medicaid
SSI‐Related Medicaid, State Funded Programs
Child in Care and
Refugee Assistance

B.
Specifically the purported change to chapter 1640 of the Manual would result in
a change to how the Department treats Pooled Special Needs Trusts for individuals over
the age of 64 years. This would adversely affect thousands of vulnerable and disabled
Floridians over 64 years of age. There are ambiguities created with this proposed
change and it would appear to violate both federal law and the Florida Administrative
Procedures Act.
C.
The Manual has been in place for many years and followed by the Department
but has never been adopted as a “rule” as that term is defined in chapter 120.52 of the
Florida Administrative Procedure Act. The attached purported change in policy, should
it be followed by the Department, will likely result in a formal challenge by stakeholders
including the Florida Bar’s Elder Law Section and the Academy of the Florida Elder Law
Attorneys to the proposed policy change or to the entire Program Policy Manual of the
Florida Department of Children and Families as an unadopted rule under 120.54.
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120.54 Rulemaking.—
(1) GENERAL PROVISIONS APPLICABLE TO ALL RULES OTHER THAN EMERGENCY
RULES.—
(a) Rulemaking is not a matter of agency discretion. Each agency statement
defined as a rule by s. 120.52 shall be adopted by the rulemaking procedure
provided by this section as soon as feasible and practicable.
120.52 (definitions)
(16) “Rule” means each agency statement of general applicability that
implements, interprets, or prescribes law or policy or describes the procedure or
practice requirements of an agency and includes any form which imposes any
requirement or solicits any information not specifically required by statute or by
an existing rule. The term also includes the amendment or repeal of a rule. The
term does not include:
(a) Internal management memoranda which do not affect either the private
interests of any person or any plan or procedure important to the public and
which have no application outside the agency issuing the memorandum.
(b) Legal memoranda or opinions issued to an agency by the Attorney General
or agency legal opinions prior to their use in connection with an agency action.
(c) The preparation or modification of:
1. Agency budgets.
2. Statements, memoranda, or instructions to state agencies issued by
the Chief Financial Officer or Comptroller as chief fiscal officer of the
state and relating or pertaining to claims for payment submitted by state
agencies to the Chief Financial Officer or Comptroller.
3. Contractual provisions reached as a result of collective bargaining.
4. Memoranda issued by the Executive Office of the Governor relating
to information resources management.

D.
The Florida Administrative Code regarding SNT’s has not been changed since 3‐
25‐20
65A‐1.702
(13) Trusts.
(a) The Department applies trust provisions set forth in §1902 of the Social
Security Act.
(b) Funds transferred into a trust or other similar device established other than by
a will prior to October 1, 1993, by the individual, a spouse, or a legal representative
are available resources if the trust is revocable or if the trustee has any discretion
over the distribution of the principal. Such funds are a transfer of a resource or
income, if the trust is irrevocable and the trustee does not have discretion over
distribution of the corpus, or if the individual is not the beneficiary. No penalty can
be imposed when the transfer occurs beyond the 60 month look‐back period. Any
disbursements which can be made from the trust to the individual or to someone
else on the individual’s behalf shall be considered available income to the
4

individual. Any language which limits the authority of a trustee to distribute funds
from a trust, if such distribution would disqualify an individual from participation
in government programs, including Medicaid, shall be disregarded.
(c) Funds transferred into a trust, other than a trust specified in 42 U.S.C.
§1396p(d)(4), by a person or entity specified in 42 U.S.C. §1396p(d)(2) on or after
October 1, 1993, shall be considered available resources or income to the
individual in accordance with 42 U.S.C. §1396p(d)(3) if there are any
circumstances under which disbursement of funds from the trust could be made
to the individual or to someone else for the benefit of the individual. If no
disbursement can be made to the individual or to someone else on behalf of the
individual, the establishment of the trust shall be considered a transfer of
resources or income.
(d) The trustee of a qualified income trust, qualified disabled trust, or a pooled
trust shall provide quarterly statements to the Department which identify all
deposits to and disbursements from the trust for each month during the eligibility
period.
(e) Undue Hardship. A period of ineligibility shall not be imposed if the
Department determines that the denial of eligibility based on counting funds in an
irrevocable trust according to provisions in paragraph 65A‐1.702(13)(b), F.A.C.,
would create an undue hardship on the individual. Undue hardship exists when
application of a trust policy would deprive an individual of food, clothing, shelter
or medical care such that their life or health would be endangered. This can be
caused by legal restrictions or by illegal actions of a trustee. All efforts by the
individual, or their legal spouse or representative, to access the resources or
income must be exhausted before this exception applies.

E.
So what did we do about all of this? We spoke with senior staff and attorneys at
DCF and convinced them to back off of the change. They agreed to actually go through
the motions of making a formal rule change. DCF held a public workshop on May 20th
and took public commentary for several days after that. They received a lot of
commentary and we have heard nothing since then.
ETHICAL CONSIDERATION: what is the State’s responsibility to be transparent in
their dealings with its citizens? With formal and proper requests for
documentation and internal communications of state workers, what can rightly
be claimed as attorney client privilege and what must be disclosed? If internal
legal counsel is copied on all correspondence can the state then claim it is all
privileged and not subject to disclosure?
F.
We still do not know for certain the impetus for trying to make these changes. A
Public Records request attempting to shed some light has produced nothing helpful yet.
We can only surmise the reasoning was the 2008 CMS Memos regarding pooled trusts
to the states. That or just a distain for the use of Pooled Trusts with perhaps some
anecdotes of abuse of this valuable tool. The problem with the CMS Memos is the
5

blanket statement within them that there is “generally nothing of comparable value
received in return” for the trust funding. This presumption is coming under challenge;
successfully.
G.
Some other states and the federal Social Security Administration have taken the
blanket approach that a deposit into a Pooled Trust after age 65 is a transfer and a
penalty period must be calculated. The problem is the federal laws are not so clear.
H.
Most should be familiar with the federal law that gives us the three exempt
Special Needs Trusts: Section 1917 (d):
(4) This subsection shall not apply to any of the following trusts:
(A) A trust containing the assets of an individual under age 65 who is disabled (as
defined in section 1614(a)(3)) and which is established for the benefit of such
individual by the individual, a parent, grandparent, legal guardian of the individual, or
a court if the State will receive all amounts remaining in the trust upon the death of
such individual up to an amount equal to the total medical assistance paid on behalf
of the individual under a State plan under this title.
(B) A trust established in a State for the benefit of an individual if—
(i) the trust is composed only of pension, Social Security, and other income to
the individual (and accumulated income in the trust),
(ii) the State will receive all amounts remaining in the trust upon the death of
such individual up to an amount equal to the total medical assistance paid on
behalf of the individual under a State plan under this title, and
(iii) the State makes medical assistance available to individuals described in
section 1902(a)(10)(A)(ii)(V), but does not make such assistance available to
individuals for nursing facility services under section 1902(a)(10)(C).
(C) A trust containing the assets of an individual who is disabled (as defined in
section 1614(a)(3)) that meets the following conditions:
(i) The trust is established and managed by a nonprofit association.
(ii) A separate account is maintained for each beneficiary of the trust, but, for
purposes of investment and management of funds, the trust pools these
accounts.
(iii) Accounts in the trust are established solely for the benefit of individuals
who are disabled (as defined in section 1614(a)(3)) by the parent, grandparent,
or legal guardian of such individuals, by such individuals, or by a court.
(iv) To the extent that amounts remaining in the beneficiary’s account upon
the death of the beneficiary are not retained by the trust, the trust pays to the
State from such remaining amounts in the account an amount equal to the total
amount of medical assistance paid on behalf of the beneficiary under the State
plan under this title.
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I.
The issue is whether the funding of a Pooled Trust (under section (C) above)
results in a transfer for no value. The stretch that some states make and the Social
Security Administration attempts to make is found in a section earlier in section 1917.
(c)(1)(A) In order to meet the requirements of this subsection for purposes of
section 1902(a)(18), the State plan must provide that if an institutionalized
individual or the spouse of such an individual (or, at the option of a State, a
noninstitutionalized individual or the spouse of such an individual) disposes of
assets for less than fair market value on or after the look‐back date specified in
subparagraph (B)(i), the individual is ineligible for medical assistance for services
described in subparagraph (C)(i) (or, in the case of a noninstitutionalized
individual, for the services described in subparagraph (C)(ii)) during the period
beginning on the date specified in subparagraph (D) and equal to the number of
months specified in subparagraph (E).
And particularly section (2):
(2) An individual shall not be ineligible for medical assistance by reason of
paragraph (1) to the extent that—
(A) the assets transferred were a home and title to the home was
transferred to—
(i) the spouse of such individual;
(ii) a child of such individual who (I) is under age 21, or (II) (with
respect to States eligible to participate in the State program established
under title XVI) is blind or permanently and totally disabled, or (with
respect to States which are not eligible to participate in such program) is
blind or disabled as defined in section 1614;
(iii) a sibling of such individual who has an equity interest in such home
and who was residing in such individual’s home for a period of at least
one year immediately before the date the individual becomes an
institutionalized individual; or
(iv) a son or daughter of such individual (other than a child described in
clause (ii)) who was residing in such individual’s home for a period of at
least two years immediately before the date the individual becomes an
institutionalized individual, and who (as determined by the State)
provided care to such individual which permitted such individual to reside
at home rather than in such an institution or facility;
(B) the assets—
(i) were transferred to the individual’s spouse or to another for the
sole benefit of the individual’s spouse,
(ii) were transferred from the individual’s spouse to another for the
sole benefit of the individual’s spouse,
(iii) were transferred to, or to a trust (including a trust described in
subsection (d)(4)) established solely for the benefit of, the individual’s
child described in subparagraph (A)(ii)(II), or
7

(iv) were transferred to a trust (including a trust described in
subsection (d)(4)) established solely for the benefit of an individual under
65 years of age who is disabled (as defined in section 1614(a)(3));
(C) a satisfactory showing is made to the State (in accordance with
regulations promulgated by the Secretary) that (i) the individual intended to
dispose of the assets either at fair market value, or for other valuable
consideration, (ii) the assets were transferred exclusively for a purpose other
than to qualify for medical assistance, or (iii) all assets transferred for less than
fair market value have been returned to the individual; or

J.
It is this part iv that causes all the confusion. Is the reference to those under age
65 meant to apply to the parenthetical “including a trust described in subsection (d)(4)”
or just to any trust established for an individual under 65 years of age. To get around
this interpretation the argument is focusing on section (c)(1) and proving that the
beneficiary is receiving “fair market value” or “other valuable consideration.”

III.

What is Fair Market Value and Other Valuable Consideration:

A.

The POMS at SI 01150.005 discusses Fair Market Value.

B. Definitions
The following definitions apply for purposes of determining whether an
individual has received FMV in exchange for a transferred resource.
1. Fair market value
FMV is the current market value (CMV) of a resource at the time the resource
transfers. The CMV of a resource is the going price that it can be reasonably
expected to sell on the open market in the geographic area involved.
2. Compensation
Compensation is the cash or other valuable consideration provided in exchange
for the resource. Compensation can include real or personal property the
individual received in exchange for the resource. Compensation also may include
in‐kind support and maintenance or services to be provided to the individual
because of the transfer. Compensation also may include assumption of the
transferor's legal debt.
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B. The procedure the Social Security worker is to use to do the analysis is also set for in
the same POM.

E. Procedure For Determining Whether Individual Received FMV
Take the following steps to determine whether the individual received FMV for the
transferred resource:
1. Determine whether transfer is valid and document the determination per SI
01150.001.
2. Determine the CMV of the transferred resource and document the determination
per SI 01150.005C.
3. Determine the amount of compensation the individual received and document the
file per SI 01150.005C.
4. Determine whether the individual received FMV or uncompensated value (UV) by
comparing the CMV of the transferred resource with the amount of compensation.
1. If the amount of the compensation equals or exceeds the CMV, the
individual has received FMV.
2. If the compensation is less than the CMV, the difference is the
uncompensated value.
5. Document the file with the adjudicator's determination; for example, “Valid transfer
of real property on 03/05/00 by sale on open market. Received FMV.” On non‐
MSSICS cases use an SSA‐5002 (Report of Contact). On MSSICS, record this in the File
Documentation Notes section of the Property/Cash Given or Sold (RGIV) page or the
DROC screen.
If the individual received FMV for the transferred resource, the issue of the transfer
is closed and the period of ineligibility does not apply. Process the case normally.
If uncompensated value exists, we require further development to determine
whether a period of ineligibility for SSI is applicable. In MSSICS, you also need to
indicate “Yes” or “No” in the “Ineligibility Period” question. If a period of ineligibility:



applies, enter the start and end dates for the period of ineligibility.
does not apply, select the appropriate reason ineligibility does not apply.
To determine if the individual meets one of the exceptions to the period of
ineligibility refer to SI 01150.120.

C. Florida ESS Manual
1640.0407

Definition of Actual Value (MSSI, SFP)

For assets that are in cash, or payable in cash on demand, the actual value is the
cash value. For other forms of assets, the actual value is the fair market value
(the amount of cash that could be received by selling or converting the asset).
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1640.0408

Determining Asset Value (MSSI, SFP)

The countable value of an asset is the equity an individual or couple has in the
asset. In some cases, the asset value counted toward the applicable asset limit is
first reduced by an allowable excluded amount.
Equity value is the amount that an asset can expect to sell for on the open
market in the particular geographic area involved (that is the fair market value of
the asset), less any legal debt on the asset.
Debts are any form of legal indebtedness against the asset in question, such as:
1. mortgages,
2. liens,
3. loans,
4. purchase contracts, or
5. security interests.
Only the amount of the principal owed and any prepayment penalty required by
such a debt is deducted from the fair market value in establishing the equity
value of the asset.
Any future interest owed as a result of the asset is not considered in establishing
equity value.
Outstanding checks that have not cleared the bank yet are considered a form of
legal indebtedness against the asset.
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